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Operations In Fiscal Year 1994 


A. Summary 


The National Labor Relations Board, an independent Federal agen- 
cy, imitiates no cases: it acts only on those cases brought hefore it. 
Sec from filings by the major segment of the 


34,782 charges alleging that business firms 
bien olbsotatiine, ox bath, cusiebeel GI Sloe: setstons, Gea 


groups select or reject unions to represent them in collective bargain- 
ing with their employers. Also, the pubiic filed 355 amendment to 
certification and unit clanfication cases. 

flood of oe itions, the flow narrows 
because the majority of the newly filed cases are resolved—and 
quickly —in B's national nctwork of field ofces by dismissals 


unions as their in 46.6 of the elections. 
e Although the Agency closed 38,551 cases, 29,743 cases were 
pending in all of processing at the end of the fiscal year. The 


closings included 32,346 cases involving unfair labor practice charges 
and 5 cases affecting employee representation and 403 related 


¢ Settlements, avoiding formal litigation while achieving the goal 
of equitable remedies in unfair labor practice situations, numbered 
9871. 
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industrial strife. It seeks to do this by providing orderly processes for 


protecting and implementing tne respective nghts of employees, em- 
ployers, and unions in their relations with one another. The overall 


free democratic choice by employees as to whether they wish 10 be 
represented 
which union; and (2) to prevent and remedy unlawful acts, called un- 


mechanics ‘for coniosiag sa sudinhts, tndin of Conmmumiin aoe 


member Board RE en Aegan By By Fm 
The General . like each Mem- 
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For the conduct of its formal hearings in unfair labor practice 
cases, the NLRB employs administrative law judges who hear and de- 
cide cases. Administrative law judges’ decisions may be appealed to 
the Board by the filing of exceptions. If no exceptions are taken, the 
administrative law judges’ orders become orders of the Board. 

All cases coming to the NLRB begin their processing in the Re- 
gional Offices. Regional Directors, in addition to processing unfair 
labor practice cases in the initial stages, also have the authority to in- 
vestigate representation petitions, to determine units of employees ap- 
propriate for collective-bargaining purposes, to conduct elections, and 
to pass on objections to conduct of elections. There are provisions for 


appeal of representation and election questions to the Board. 
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') CONTESTED CASES REACHING BOARD MEMBERS FOR DECISIONS 


B. Operational Highlights 
1. Unfair Labor Practices 
Charges that business firms, labor i or both have com- 
mitted unfair labor ices are filed with the National Labor Rela- 
tions Board at its field offices nationwide by unions, and 
employers. These cases provide a major segment of the NLRB work- 
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believe that the Act has been violated. If such cause is not found, 
the Regional Director dismisses the charge or it is withdrawn by the 
charging party. If the charge has merit, the Regional Director seeks 
voluntary settlement or adjustment by the parties to the case to rem- 
edy the apparent violation; however, if settlement efforts fail, the case 
goes to hearing before an NLRB administrative law Judec and, lack- 
ing settlement at later stages, on '0 decision by the five-member 
Board. 

More than 90 percent of the unfair labor practice cases filed with 
the NLRB in the field offices are disposed of in a median of some 
56 days without the necessity of formal litigation before the Board. 

About 2 percent of the cases go through to Board decision. 

In fiscal year 1994, 34,782 unfair labor practice charges were filed 
with the NLRB, an increase of about 3 percent from the 33,744 filed 
in fiscal year 1993. In situations in which related charges are counted 
as a single unit, there was a 3-percent increase from the preceding 
fiscal year. (Chart 2.) 

Alleged violations of the Act by employers were filed in 26,058 
cases, about 6 percent more than the 24,500 of 1993. Charges against 
unions decreased 5 percent to 8697 from 9191 in 1993. 

There were 27 charges of violation of Section 8(e) of the Act, 
which bans hot-cargo agreements. (Tables 1A and 2.) 

The majority of all charges against employers alleged illegal dis- 
charge or other discrimination against employees. There were 13,316 
such charges in 55 percent of the total charges that employers com- 
mitted violations. 

Refusal to bargain was the second largest category of allegations 
against employers, comprising 10,736 charges, in about 45 percent of 
the total charges. (Table 2.) 

Of charges against unions, the majority (7590) alleged illegal re- 
straint and coercion of employees, about 79 percent. There were 743 
charges against unions for illegal secondary boycotts and jurisdic- 
tional disputes, a decrease of 23 percent from the 961 of 1993. 

There were 1134 charges (about 12 percent) of illegal union dis- 
crimination against employees, a decrease of 3 percent from the 1174 
of 1993. There were 114 charges that unions picketed illegally for 
recognition or for organizational purposes, compared with 118 
charges in 1993. (Table 2.) 

In charges filed against employers, unions led with 72 percent of 
the total. Unions filed 18,797 charges and individuals filed 7261. 
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Concerning charges against unions, 6945 were filed by individuals, 
or 80 percent of the total of 8697. Employers filed 1585 and other 
unions filed the 167 remaining charges. 
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When the Regional Offices determine that charges alleging unfair 
labor practices have merit, attempts at voluntary resolution are 
stressed—to improve labor-management relations and to reduce 
NLRB litigation and related casehandling. Settlement efforts have 
been successful to a substantial degree. In fiscal year 1994, 
precomplaint settlements and adjustments were achieved in 9677 
cases, or 27.6 percent of the charges. In 1993, the percentage was 
28.0. (Chart 5.) 

Cases of merit not settled by the Regional Offices produce formal 
complaints, issued on behalf of the General Counsel. This action 
schedules hearings before administrative law judges. During 1994, 
3539 complaints were issued, compared with 3576 in the preceding 
fiscal year. (Chart 6.) 

Of complaints issued, 89.3 percent were against employers and 
10.7 percent against unions. 

NLRB Regional Offices processed cases from filing of charges to 
issuance of complaints in a median of 52 days. The 52 days included 
15 days in which parties had the opportunity to adjust charges and 
remedy violations without resorting to formal NLRB processes. 
(Chart 6.) 


Additional settlements occur before, during, and after hearings be- 
fore administrative law judges. The judges issued 493 decisions in 
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741 cases during 1994. They conducted 463 initial hearings, and 8 
additional hearings in supplemental matters. (Chart 8 and Table 3A.) 


By filing exceptions to judges’ findings and recommended rulings, 

ee Se ee a Sees ee Oe Se 
NLRB decision. 

In fiscal year 1994, the Board issued 521 decisions in unfair labor 

cases coatested as to the law or the facts—434 initial deci- 


and 40 had union respondents. 
For the year, the NLRB awarded of $79.6 million. (Chart 
9.) Reimbursement for unlawfully e fees, dues, and fines added 
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At the end of fiscal 1994, there were 29,743 unfair labor practice 
cases being processed at all stages by the NLRB, compared to 27,433 
cases pending at the beginning of the year. 


represent them in collective bargaining; 1024 petitions to decertify ex- 
isting bargaining agents; 90 deauthorization petitions for referendums 
Se ane te ak cede & Ee ae oe 
and 34] petitions for unit to determine whether certain 
classifications of employees should be included in or excluded from 
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existing bargaining units. Additionally, 14 amendment of certification 


petitions were filed. 
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year, 
compared to 7132 in fiscal 1993. Cases closed included 4802 collec- 
teeg geens election petitions; 1000 decertification election peti- 
tions; 85 requests for deauthorization polls; and 318 petitions for unit 
clarification and amendment of certification. (Chart 14 and Tables | 
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fication elections determining whether incumbent unions would con- 
tinue to represent employees. 
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tion. Employees voted to continue or to commence representation by 
1 of the unions in 116 clections, or 85.9 percent. 


TIME REQUIRED TO PROCESS "EPRESENTATION CASES 


wes CHART 10 
Ons 
FROM FIUNG OF PETITION TO ISSUANCE OF DECISION 
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GBFILING TO CLOSE UF HEARING 
CICLOSE OF HEARING TO REGIONAL DIRECTOR DECISION 


As in previous years, labor organizations lost decertification elec- 
tions by a substantial percentage. The decertification results brought 
continued representation by unions in 168 elections, or 34.1 percent, 
covering 10,913 employees. Unions lost representation rights for 
11,022 employees in 325 elections, or 65.9 percent. Unions won in 

units averaging 65 employees, and lost in units averaging 
34 employees. (Table 13.) 

Besides the conclusive elections, there were 180 inconclusive rep- 
resentation elections during fiscal year 1994 which resulted in with- 
drawal or dismissal of petitions before certification, or required a 
rerun or runoff election. 

In deauthorization polls, labor organizations lost the right to make 
union-shop agreements in 10 referendums, or 31.3 percent, while they 
maintained the right in the other 22 polls which covered 1329 em- 
ployees. (Table 12.) 

For all types of elections in 1994, the average number of employ- 
ees voting, per establishment, was 52, compared to 56 in 1993. About 
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72 percent of the collective-bargaining and dvxcertification elections 


involved 59 or fewer employees. (Tables 1! and 17.) 
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Re presentation decisions 206 
After transfer: by Regional Di 
rectors for initial decision 9 
After review of Regiona! Di- 
rector decisions % 
On wyections andor chal 
enges 161 
Other decisions ... 5 
Clarification of bargaining unit 5 
Amendment to certification ..... 0 
Union-deauthorization ............. 0 
Noncontested decisions ~ 447 
Unfair labor practice ............... 237 ' 
Representation 209 
Other l 


b. Regional Directors 
NLRB Directors issued 889 decisions in fiscal 1994, 
compared to in 1993. (Chart 13 and Tables 3B and 3C.) 
©. Administrative Law Judges 


With a leveling in case filings alleging unfair labor practices, ad- 
ministrative law judges issued 493 decisions and conducted 47! hear- 
ings. (Chart 8 and Table 3A.) 
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5. Court Litigation 


a. Appellate Courts 


The National Labor Relations Board is involved in more litigation 
in the United States courts of appeals than any other Federal adminis- 
trative 


agency. 
In fiscal year 1994, 142 cases involving the NLRB were decided 


by the Uni er ee Se Oe oe 
1993. Of these, 77.5 percent were won by NLRB in whole or in part 
compared to 88.8 percent in fiscal year 1993; 7.7 percent were re- 
manded ee See ee eee oo 
percent were losses compared to 5.6 percent in fiscal year 
1993. 
paca CHART 13 
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b. The Supreme Court 


In fiscal 1994, there were two Board cases decided by the Supreme 
Court. The Board participated as amicus in two cases in fiscal 1994. 


c. Contempt Actions 


In fiscal 1994, 122 cases were referred to the contempt section for 
consideration of contempt action. There were 21 contempt proceed- 
ings instituted. There were 12 contempt adjudications awarded in 


a 
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favor of the Board; 4 cases in which the court directed compliance 
without adjudication; and | case in which the petition was withdrawn. 


fit Ps aitiai 
3 


|@BC CASES MBR, UD, AC AND UC CASES | 


d. Miscellaneous Litigation 


There were 27 additional cases involving miscellaneous litigation 
decided by appellate, district, and bankruptcy courts. The NLRB’s po- 
sition was upheld in 23 cases. (Table 21.) 


e. Injunction Activity 
The NLRB sought injunctions pursuant to Sections 10(j) and 10(1) 
in 82 petitions filed with the U.S. district courts, c to 78 in 
fiscal year 1993. (Table 20.) Injunctions were granted in 24, or 73 
percent, of the 33 cases litigated to final order. 
NLk&B injunction activity in district courts in 1994: 
SITING cnceescsssnesvenssesnssnscocecsnscensnsnnenssnnnsenssstnvecsencnsanensnscnsneneceesassee 2 
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ings,’’ and IV on ‘Unfair Labor Practices’’ discuss some of 
the more s t decisions of the Board during the report period. 
The following summarizes briefly some of the decisions establishing 
or reexamining basic principles in significant areas. 
1. Attorney Discipline 

In Sargent Karch,' the Board suspended a respondent employer's 
attorney for 6 months for violating an administrative law j wit- 
ness sequestration order by giving one of his witnesses a copy of the 
SS Se eviously given by one of the General 
Counsel’s witnesses. The strative law judge’s blanket seques- 
tration order was found to be sufficiently broad to prohibit such con- 
duct and the attorney was found to have known that when he gave 
the witness the transcript. 


2. Production of Affidavits 
In Caterpillar, Inc.,? the Board reversed the administrative law 
judge’s ruling the production of affidavits under the Jencks 


Act, 18 U.S.C. §3 and Section 102.118(b)(1) and (2) of the 
Board’s Ru'es and Regulations. The administrative law judge had 
held that aii affidavits of the witnesses must be made available ‘to 
allow the defendant to have access to any information that the gov- 
ernment has which is exculpatory or which affects the credibility of 
itness."’ The Board, however, held that the administrative law 
lied the Jencks rule in an overly broad 
fashion, ignored the "s direction that an administrative law 
ise portions of a statement which do not relate to 

has testified or to matters raised by 
compelling of materials and 

absence of evidence the witness had adopted 
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In Bennett Industries,’ the Board, in upholding a Regional een 
ruled that a party who refuses to take a py oe 
viduals’ supervisory status and their inclusion or exclusion Hy - the 


oth ose Borde th ty ae de pecs 
on the issue. The held that its duty to ensure due process 


i 


'314 NLRB 482 (Chairman Gould and Members Stephens, Devaney. and Browning. Member 


, 313 NLRB 626 (Deputy Executive Secretary Joseph E. Moore, by direction of the Board). 
313 NLRB 1363 (Chairman Gould and Members Stephens, Devaney, Browning, and Cohen). 
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that the supervisory status exists. Here, the petitioner contended the 
persons in question were not supervisors and the employer took no 
position. Thus, the Board reasoned that because no party alleged su- 
pervisory status, there was no basis for making any determination and 
no need to obtain record evidence on the ‘‘issue.”’ 


4. Showing of Interest 


In Excel Corp.,* the Board overruled its prior decision* and af- 
firmed the Regional Director’s dismissal of a decertification petition, 
finding that the petitioners were not entitled to submit additional 
showing-of-interest signatures outside the window period. In its prior 
ruling the Board had held that the yo Director’s dismissal 
(which had relied on sec. 11024.1 of the ’s ing Man- 
ual) was unduly harsh. The Board had found that the late filing was 
the result of a set of unusual circumstances not attributable to the pe- 
titioners, who had acted with diligence, and that the purposes and 
provisions of the Act would best be effectuated by allowing the peti- 
tioners a reasonable additional period of time to provide the requisite 
showing of interest. On motions for reconsideration, the con- 
cluded that its prior decision did not ** ly protect the estab- 
lished bargaining relationship between the loyer and the Union 
and marks an ill-advised departure from both Board precedent and the 
Board’s published Rules.’’ Specifically, the Board noted that Section 
101.17 of the Board’s Rules and Regulations provides that a showing 
of interest must be submitted within 48 hours of the filing of the 
tion, but in no event later than the last day on which the petition 
might timely be filed. The Board stated that “‘strict application of the 
Board's Rule establishes a reasonable and predictable test and dis- 
courages unsupported petitions which might cause disruptions in the 
existing collective-bargaining relationship, thus furthering the general 
policy of the Board's contract bar rules.”’ 


5. Mail Ballot Elections 


In Shepard Convention Services,® the Board overruled a Regional 
Director's decision to conduct an election manually on the employer’s 
premises and directed the Regional Director to conduct the election, 
at least in part, by mail ballot. The Regional Director had denied the 
petitioner's — for a mail ballot election with regad to ‘‘on-call’’ 
employees included in the bargaining unit, and the Board noted that 
a number of these on-call employees ‘‘may have other employment 
which may restrict their ability to reach the polls.’’ 


6. Challenge Procedure 
In Solvent Services,’ the Board adopted a Regi Director's de- 
termination that a Board agent did not err by failing to challenge the 


“313 NLRB S88 (Members Devaney and Raudabaugh, Chairman Stephens dissenting). 
*311 NLRB 710 (1993). 

© 314 NLRB 689 (Chairman Gould and Member Devaney, Member Stephens dissenting). 
7313 NLRB 645 (Chairman Stephens and Members Devaney and Truesdale). 
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mail ballot of a voter, despite an annotation on the Excelsior list to 
the effect that u. voter had been permanently laid off prior to the 
election. The Loard held that the * ‘parties to an election bear the pri- 
mary responsibility for challenging voter eligibility,’ and a Board 
agent is not obligated to challenge a voter merely because there is 
an ity dispute. In rejecting the argumeni that section 11338 of 
the Board’s Casehandling Manual obligated the Board agent to chal- 
lenge the voter, the Board held that the casehandling provis‘ons mere- 
ly provide operational water ye Lave maghe 
not supersede decisi law. 


% Sig Senetany Contin 
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ers, and importers who were involved in the Feds epee cove 
trade. The Board concluded that the ILA was responsible for the con- 
duct of the Japanese unions even though the unions were foreign enti- 
ties and their conduct occurred outside of the United States. The 
Board further concluded that the assertion of jurisdiction in this case 
was proper because it did not interfere with the laws of Japan or af- 
fect the employment conditions of Japanese employees. 

The stipulated facts showed that, in response to an ILA request, the 
Japanese unions widely disseminated communications to stevedoring 


companies, citrus importers, and shipp phy map asking that they 
Saoue Gn chen fat wan booted Le Festae 2 eo 
nies that hired union-represented employees communications 


also warned that Japanese dockworkers would not unload fruit loaded 
in the United States by nonunion labor. The Japanese unions’ threat 
in support of the ILA caused all the citrus shipments from Florida 
to Japan during the 1990-1991 export season to be shipped through 
the of Tampa where they were loaded by stevedores represented 
by the ILA. 

The Board observed that if the threats at issue had been made, at 
the ILA’s request, by a U.S. union in the United States, the - 
ent would have been found to have authorized and ratified the 
because it informed the unions of its dispute with nonunion stevedor- 
ing companies, requested assistance from the unions in preventing the 
use of nonunion stevedores, and did nothing to disavow or halt the 
unions’ threats. The Board concluded that the same result should 
apply in this case wherein the threats were made by a foreign entity 


through 
uals of ite al , it makes no difference whether that 
other entity is domestic or ign. The essential point is that the 


*313 MLRB 412 (Chairman Stephens and Member Raudabaugh: Member Devaney concurring in the re- 
sult) 


union is through the of another The 
Seat Retier Wl On Go unde tein tenn Japa- 
se unions, 2s well as the immediate contact telecommuni- 
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D. Financia! Statement 


The obligati and expenditures of the National Labor Relations 
Board for fiscal year ended September 30, 1994, are as follows 
in thousands of dollars: 

Personnel compensation $113,664 
Perse” ae! benefits 19,851 
Travel and transportation of persons 3,234 
Transportation of things 92 
Rent, communications, and utilities 23,760 
Other services 5,596 
Supplies and materials .................c.ccecssssserssssssssseseeees 1,296 
Equipment 3,112 
Insurance claims and indemnities 93 

Total obligations and «xpenditures’ ............... $170,954 


* Inctudes $4) 565 for resmbursabies from the admumustratrve iaw judge program 


Board Procedure 
The filing of a charge activates the Board's processes. The charge 
enables the General Counsel, after due to issue a com- 


The Board found that 


'314 NLRB | (Member: Stephens. Browning. 
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failure to ascertain the requirements of the applicable rules would re- 
sult in the Rules becoming a nullity. 


B. Attorney Discipline 


wey fmm lng a nah en oe wi 
6 months for violating an administrative law judge's wit 


monte he aterey i 4 pt cae fr ilar sequen vila 
circumstances, however, the Board found that a 6-month suspension, 
rather than |-year suspension sought by the General Counsel, was ap- 


C. Production of Affidavits 


In Caterpillar, Inc.,* on appeal from the General Counsel, the 
Board reversed the administrative law judge's rulings with respect to 


and Section 102.118(b\(1) and (2) of the Board's Rules and Regula- 


materials memoranda in the absence of ev that the witness 
had adopted such. 


7314 NLRB 482 (Chairman Gould and Members Stephens. Devaney. and Browning. Member Cohen con- 


curring) 
* 313 NLRB 626 (Deputy Executive Secretary Joseph E. Moore, by direction of the Board) 


hearin om tadivideale” status and their inclusion or ex- 
date Som Go ok bb prot from introducing evidence at the 


The petitioner sought to form a production and maintenance unit 
to include inspection and quality control employees and leadpersons. 


‘313 NLRB 1363 (Chairman Gowkd and Members Stephens, Devaney, Browning, and Cohen) Member 
Cohen confines has decison to the facts m tus case. 
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' 314 NLRB 104) (Chawmar Gould and Member De aney. Member Stephens dissenting) 
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tween the industrial engineers, technicians, and production and main- 
ye the Board found that such contact was not so sub- 
stant: 1] regular as to compel their inclusion in the unit. Finally, 


no labor organization sought to represent a broader unit including the 


— employees. 

concluding that the petitioned-for production and maintenance 
unit need not include the industrial engineers and technicians, the 
Board relied on its decision in Penn Color,’ in which the Board 
found iate the petitioned-for ion and maintenance em- 
ployees, excluding quality control development technicians. 


C. Showing of Interest 


In Excel Corp.,* on motions for reconsideration, the Board, over- 
ruling its prior decision,’ affirmed the Regi Director’s dismissal 
of the decertification petition, finding that the petitioners were not en- 
titled to submit additional signatures outside the window period. 

The employs vty de Ae phy gee ore 


agreement which was to expire on il 25, 1993. The window pe- 
riod during which other parties file petitions expired on Feb- 
ruary 24, 1993. Petitioners timely filed thei decerfication ryt 
days before the close of the window period, supported a large 


number of signatures ultimately determined to be valid. On March 17, 
1993, the Regional Director, relying on section 11024.1 of the 
Board's ing Manual, dvi the a that the petition 
was being dismi because they had failed to submit a sufficient 
showing of interest to support the petition. That section provides that 
a petitioner must supply evidence within 48 hours of filing 4 petition 
and in no event later than the last day on which the petition could 
be filed. It further provides that the Regional Director at his discre- 
tion may give reasonable time to cure a defect in the showing of in- 
terest, but in no event later than the last day on which the petition 
could be filed. 

In its Ruling on Administrative Action and Order Remanding, the 
Board initially held that strict application of section 11024.1 was un- 
duly harsh. Board found that the late filing of additional signa- 
tures was a result of a set of unusual circumstances not attributable 
to the petitioners, who had acted with diligence. Because of the un- 
usually large number of employees in the unit, the apparent high turn- 
over of , and delays in transmission of documents between 
the Regional and the employer, the Regional Office was un- 
able to verify the number of in the unit and the number 
of valid signatures submitted unti = S Soe ee oe 
closed. The Board found that the purposes and provisions of the Act 
would best be flected by allowing th petitioners a reasonable ad- 
ditional period of time to a of interest, 
sauatol Gs be Guanine tr an Tented 


°2469 NLRB 1117 (1980). 
“313 NLRB 588 (Members Devaney and Raudabaugh, Chairman Stephens o\<senting). 
*311 NLRB 710 (1993). 
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On the motions for reconsideration, the Board, on further reflec- 
tion, concluded that “‘the prior decision permitting consideration of 
signatures submitted by the decertification Petitioners after the expira- 
tion of the window period does not adequately protect the established 
bargaining relationship between the Emi yer and the Union and 
marks an ill-advised departure from bo’ Board precedent and the 
Board's published Rules.’’ 

The Boarc| noted that in addition to t' Board’s Casehandling Man- 
ual, Section 101.17 of the Board’s Rules and Regulations provides 
that a showing of interest must be submitted within 48 hours of the 
filing of the petition, but in no event later than the last day on which 
the petition might timely be filed. The Board stated that it 
sistently required petitioners to submit signatures prior to 
mencement of the insulated period of an existing sealord 
the contract has expired and negotiations are ongoing, prior to the 
execution of a new agreement. The petitioner bears the burden of es- 
tablishing an adequate showing of interest. ‘‘The strict application of 
the Board's Rule establishes a reasonable and predictable test and dis- 
courages unsupported petitions which might cause disruptions in the 
existing collective-bargaining relationship, thus furthering the general 
policy of the Board’s contract bar rules.”’ 

The Board relied on Mallinckrodt Chemical Workers,© wherein the 
Board had found a petitioner's showing of interest untimely when it 
was submitted 2 days after the execution of the new agreement. The 
Board there noted that the petitioner, faced with the long bargaining 
history Letween the employer and the intervenor union and their per- 
sistent efforts to reach agreement, had adequate knowledge of the risk 
involved in any dilatory action and should not be relieved from com- 
pliance with the Board’s Rules. 

The Board found that the exception to the Rules set forth in Rap- 
pahannock Sportswear Co.’ was not applicable here. In Rappahan- 
nock there was no existing collective-bargaining relationship and no 
corresponding interest in stabilizing an enduring relationship. Further, 
the employer had hastily signed the contract with one of two unions 
it knew were simultaneously engaged in organizing. Here, there is an 
existing contract, and, unlike Rappahannock, the additional cards 
were obtained, as well as submitted, following the deadline. The em- 
ployer and the union have executed a successor agreement, which has 
been ratified. Permitting a decertification election based on untimely 
collected and submitted signatures ‘‘would unjustifiably place at risk 
the collective-bargaining agreement and the bargaining relationship 
between the Employer and the Union."’ The Board concluded that the 
Regional Director was correct in dismissing the petition and adopted 
his position.* 


SEE 
7885 


*200 NLRB | (1972). 

7163 NLRB 703 (1967). 

*The Board noted that even if the late submittod signatures were counted. it appeared that the petitioness 
still had not preser’od an adequate showing of interest. 
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In Pike Co.,° the Board found that in construction industry elec- 
tions, the numerical sufficiency of a petitioner's showing of interest 
will be measured against the number of current unit employees em- 
ployed at the time the petition is filed rather than against the number 
of employees eligible under the construction industry eligibility for- 

& Co.,'° reaffirming Daniel Construction Co.'' The 
Board granted the employer's request for review of the Regional Di- 
rector’s decision measuring the showing of interest against the num- 
ber of unit employees employed at the time the petition was filed. 

In affirming the Regional Duector, the Board noted that to deter- 
mine the showing of interest based on the number of employees eligi- 
ble under the formula, as argued by the employer, would place an 
undue burden on the parties and on the Board. In an industry charac- 
terized by an intermittent and fluctuating work force often involving 
several employers, the burden of checking the showing of interest 
might prove to be more time-consuming and costly than simply run- 
ning the election. The limited purpose of the showing of interest, 
which is to save the time and needless expense of running an elec- 
tion, could be undermined. To broaden the showing-of-interest re- 
quirement in this industry may ultimately frustrate the purposes of the 
Act by severely restricting these employees in the exercise of their 
rights under Section 7 of the Act. The Board also pointed out that 
valid cards will be acceptable only from those currently employed 
since it is that work force which is the group against which the nu- 
merical sufficiency will be judged. 


D. Mail Ballot Elections 


In Shepard Convention Services,'* the Board overruled a Regional 
Director's decision to conduct an election manually on the employer's 
premises and directed the Regional Director to conduct the election, 
at least in part, by mail ballot. The Board found that the Regional 
Director abused his discretion by denying the request for a mail ballot 
election with regard to ‘‘on-call’’ employees. Board noted that 
the on-call employees “‘may have other employment which may re- 
strict their ability to reach the polls.’’ In his dissent, Member Ste- 
phens argued that the Regional Director's decision to conduct a mail 
ballet election was consistent with section 11336 of the NLRB’s 
Casehandling Manual and, accordingly, there was sufficient basis to 
find that the Regional Director abused his discretion by not conduct- 
ing the election by mail ballot. 


°314 NLRB 69! (Chairman Gould and Members Siephens and Browning). 

© 308 NLRB 1323 (1992). 

'' 133 NLRB 264 (1961), as modified 167 NLRB 1078 (1967). 

‘2314 NLRB 689 (Chairman Gould and Member Devaney, Member Stephens dissenting). 
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E. Challenge Procedure 


In Solvent Services,'* the Board adopted a Regional Director's de- 
termination that a Board agent did not compromise an election by 
failing to challenge a voter, despite an annotation on the Excelsior list 
that the voter had been permanently laid off prior to the election. 

In Solvent Services, the Board agent informed the parties’ observ- 
ers, prior to the tally of mail ballots, to check names off the Excelsior 
list as they were shown the corresponding mail ballot. When the 
Board agent displayed the ballot of a voter for whom the employer 
had noted ‘‘permanent layoff’’ on the eligibility list, no challenge was 
made, and the ballot was tallied. After the election, the employer filed 
objections alleging that the laid-off voter was ineligible, and that the 
Board agent improperly failed to challenge him. 

The Board agreed with the Regional Director that the employer's 
objections lacked merit. Citing well-settled law, the Board held that 
‘“[the] parties to an election bear the primary responsibility for chal- 
lenging voter eligibility,’’'* and a Board agent is not obligated to 
challenge a voter merely because there is an eligibility dispute. See 
also Fern Laboratories.'* The Board further determined that post- 
election eligibility challenges, like the employer's, are barred except 
when the Board agent or a party benefiting from the bar ‘‘knew of 
the voter's ineligibility and suppressed the facts.’’'® Because the 
Board agent did not have actual knowledge of the contested voter's 
eligibility, the A. J. Tower exception was found inapplicable. In 
reaching this result, the Board particularly relied on the fact that al- 
though the employer placed the annotation on the Excelsior list, its 
observer—who participated in the layoff decision—did not challenge 
the voter; further, at the time of the tally there was a pending unfair 
labor practice charge alleging that the layoff was unlawful. In these 
circumstances, the Board concluded that, at most, the Board agent 
knew that the voter’s eligibility was in dispute. 

The Board also rejected the employer's argument that the Board 
agent was obligated to challenge the voter under section 11338 of the 
Board’s Casehandling Manual which specifies, among other things, 
that “‘the agent must challenge a voter if he/she knows or has reason 
to believe that the voter is ineligible to vote.’’ The Board held that 
casehandling provisions merely provide operational guidance in rep- 
resentation proceedings and do not supersede decisional law. 


‘2313 NLRB 645 (Chairman Stephens and Members Devaney and Truesdale). 

“Id. at 646, citing Balfre Gear & Mfg. Co., 115 NLRB 19, 22 (1956); Galli Produce Co., 269 NLRB 
478 (1984). 

S232 NLRB 379 (1977). 

‘©313 NLRB at 646, NLRB v. A. J. Tower, 329 U.S. 324, 333 (1946). 
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F. Election Objections 


In Comet Electric,'’ the Board mujority found that an employer 
interfered with the employees’ free choice in an election by requiring 
their attendance at a ‘‘captive audience’’ speech after their normal 
quitting time, without providing them full compensation for the time 
» me Me the meeting and without distributing the employees’ pay- 

until the meeting concluded. 

One week before the election, the employer told its employees to 
report back to the shop at 3 p.m. for a meeting. The employees’ regu- 
lar quitting time is 4 p.m. At the meeting, which lasted from 3 to 
5:30 p.m., the employer's owners made an antiunion speech to the 
assembled employees. Although the employees normally would have 
received their paychecks at 4 p.m. that day, they were not paid until 
the meeting concluded. Following the meeting, the employees were 
not fully compensated for the time spent at the meeting. 

The Board found that employee attendance at the meeting was 
mandatory and that employees were compelled to remain for its entire 
duration as a condition of receiving their paychecks. No employee 
was compensated for the 1-1/2 hours spent at the meeting beyond the 
normal 4 p.m. quitting time. In these circumstances, the found 
that ‘“‘employees would reasonably perceive that the Union's cam- 
paign had caused them to suffer an economic detriment.’’ The Board 
concluded that because of the captive audience speech, employees 
were required to give time to the employer, and were 
effectively punished for seeking union representation. Accordi Y: 
the Board sustained the petitioner's objection and set aside the e 
ion. 

Member Stephens, dissenting, would have found that the record 
was too ambiguous to support the finding that the employees were 

‘compelied’’ to attend the entire meeting. He noted that it is not un- 
lawful for an employer to subject its employees during working time 
to antiunion remarks. Member Stephens a!so noted that no employee 
left the meeting before it ended, the employer did not prevent any 
employee from leaving after 4 p.m., and there was no evidence that 
the owners would have withhe checks from anyone who had at- 
tempted to depart after 4 p.m. 

In Heartland of Ruthdon 'S the Board reversed the Regional 
ee ae ee one coe oe oe Ses S 
gh A. 3 ALF ny ho ient, 

by signed witness statements or affidavits. 

“le & Os lean the Regional Office mailed the d 
form entitled ‘‘Notice of Procedures to be Followed when Filing Ob- 
jections to an Election with Region 5 and/or After Election(s) in 
[which there are Determinative Ballots." The notice stat- 
ed, in relevant part, that evidence submitted in support of objections 


‘7314 NLEB 1215 (Chairman Gould and Members Devaney, Browning, and Cohen, Member Stephens dis- 
senting) 
** 313 NLRB 655 (Chairman Stephens and Members Devaney and Truesdale). 
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should be a “‘list of all witnesses whose testimony is relied on to sup- 
port the objections, together with the written statements or affidavits 
the witnesses’ testimony and signed by the witness. 


incorporating 
ee oe eee Oe eS ae a 


employer's statement provided specific descriptions of alleged'y ob- 
jectionable activity, lists of witnesses who could provide testimony 
about this activity, and legal —— it did not include signed wit- 
ness statements or affidavits. Regional Director did not consider 
the employer's evidentiary statement and found that the absence of 
such witness statements and affidavits made the employer's submis- 


ceived the lection notice of Regi 5 procedures). The Boar re- 
on 


could not ov ceaalie duivctins aslits on Go tae G2 Go Ghiion 
had not provided witnesses or their affidavits. 

Embassy Suites Hotel,?® the Board affirmed the Regional Direc- 
tor and found that the use of a discharged employee as the petition- 
Oe en eee ee ee 


The employer's objection challenged the "s use of a dis- 
charged employee as an election observer. employee's name had 


on the Excelsior list submitted to the yo the em- 

yer discharged him prior to the election. The Director 
ound that the union's designation and use of a as its 
election observer was not objectionable conduct and found 


presence at he lection had a coereve elect om any employer 
at Saasines Giaiie eased Tet teen, to 


for its obj in on section 
of tae’ Beasd’s Cothondiinn blenedl for spleen 


11310 of the Board ,* Manual for representation pro- 
. Section 11310 states ‘“‘fo]bservers must be non- 


supervisory employees of the employer, unless a written agreement 


'* 266 NLRB 62! (1983). 
7°33 NLRB 302 (Chairman Stephens and Members Devaney and Raudabaugh) 


server may result in the election being set aside.’’ The employer also 
relied on the Board's decision in Kellwood Co.*' Here, the Board 


ployee as an election observer would not be objectionable. The Board 
dismissed the employer's additional argument, concl that it did 
not necessarily follow that a former employee is ineligible to serve 
eee eee > eee oe eee eee 
asserted that there were circumstances under 
- yy yp Po hh Heey -- 
serving as observers, but that there was no evidence in this case that 
the discharged employee was a petitioner official. 
In Terrace Gardens Plaza,** the Board sustained the 's 
eee eno Ser eee noe 
peg me by wht eb be ne teen 2 
determined to conduct a mail ballot 
election the employer allegedly failed to cooperate in furnishing 
information necessary to arrange a manual election. The employer re- 
ceived the notice of election the same day as the ballots were mailed 
and immediately protested conducting election without the re- 
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election, noting that at the time the Rule was promulgated, the Board 
acknowledged in its explanatory statement that some issues would re- 
quire case-by-case determinations. He would have found under the 
circumstances of the case, ‘‘including the [e]mpioyer’s failure to co- 
Operate in arranging the election, its failure to object concerning the 
notice-posting issue in a timely manner, and the absence of any imdi- 
cation that the election was affected in any way by the late posting,”’ 

that the election should not be set aside. 


uest for review lacked merit, i 


4 
Z 
d 
c 
4] 


that ‘the Act does not prohibit the from certifying a 
i which itself represents guards as the representative of 
other than "* citing Pinkerton’s National Detective 

Agency.** Moreover, Board found that the employees to 
be guards were apparently public and therefore ‘‘are not 
SS SS Se oe no application... .’’ Fi- 
nally, the found that the had entered into a 
election agreement and that pursuant to Sunnyvale Medical Clinic,** 
the employer had made insufficient argument to justify withdrawal 
from stipulation. 


H. Unit Clarification 


In Edison Sault Electric Co.,*© the Board dismissed an 's 
unit clarification petition as untimely because the employer to 
eve is poston, that fremen special were supervisors who shoul 

be excl from the unit, prior to the conclusion of bargaining 
At the expiration of the parties’ most recent collective-bargaining 
agreement in October 1992, the parties began to bargain over a new 
contract. In November 1992, the new contract was ratified by union 
members. In January 1993, the employer sent a letter to the union, 
c ) ary equuont, Yee eaploper Gavi Gied 0 peaten Sou 
cial in the new contract employer thereafter filed a petition with 


The Board concluded that the employer's petition was untimely. 
The Board noted its well-established rule that a unit clarification peti- 
oe in Oe eee dealing with a dis- 
puted classification will be dismissed if the party filing the petition 


314 NLRB 16! (Members Stephen, Devaney, and Browning). 

90 NLRB 532, 533 (1950). and ER. Squibb & Sons, 77 NLRB 84 (1948). 
* 241 NLRB 1156, 1157 (1979). 

7313 NLRB 753 (Chairman Stephens and Members Devaney and Truesdale). 
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"s Enterprises),* 
an 8(f) relation- 


‘wad 


ship with an employer did not violate Section 8(6)(1)(B) by (1) uni- 


B. Union Coercion of Employer 
bargaining or the adjustment 


Section 8(b)(1)(B) of the Act makes it an unfair labor practice for 


a union to coerce or restrain an employer in the selection of its rep- 


ances. 
Sheet Metal Workers Local 162 (Dwight 


a majority of the Board found that a union that 


resentative for the purposes of collective 


"in Sh 


tesumony of this character m deciding the case 
unnecessary to rely om the dates on which permanent replacements were hired 


a, im light of the shor delay between the date of the employer's letter and the union's offer w return, he 


unnecessary to pass on the admissibility of after-the fact characternizaoms as 


“314 NLRB 923 (Chairman Gould and Members Devaney and Browning. Members Stephens and Cohen 


drasenung o pan) 


woukd find tha ine atrike remamed an unfan labor practice strike when the union offered tw return the strikers 


to work 


(bX 1KB) by sub soe depen i 
force the arbitral aw Applying a Sa estab- 
lished in Collier Electric,® the majority that 


majority Lb byt ght fy. 
the contract bly bound the parties to a renewal of their 
t and to NJAB resclution of disputes renewal. Ar- 


contract, the majority found that the union had not insisted to impasse 
on such a provision, and that, in any event, the award made clear that 


"John Detiewa 4& Sons, 82 NLAB 1375 (1987), enfd. cub nom. fron Workers Local ! © NLAB, 845 
F.2d 770 (36 Cir. 1988), cont. denied 488 US. B89 (1988) 

* Electrical Workers IBEW Local |/) (Collier Electric), 296 NLRB 1095 (1989) 

” Sheet Metal Workers Local 20 (Baylor Heating), | NLRB 258 (1991) 
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"* Pipefimers Local 28 (Acre Plumbing Co), 104 NLRB 198 (1970) 
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D. Remedial Orders 


In Kaumagraph Corp.,'' the Regional Director issued a complaint 
alleging that the employer violated Section 8(a)(1), (3), and (5) by 
transferring unit operations from a facility in Wilmington, Delaware, 
to Flint, Michigan. During the investigation of the charge, the charg- 
ing party requested the General Counsel to seek a restoration and re- 
instatement remedy. The Regional Office administratively investigated 
the remedy question and advised the charging party that ‘‘the Wil- 
mington plant had been unprofitable for several years’’ and that the 
Region would not seek a restoration remedy. The Regional Director 
also advised the charging party that it could seek review of the Re- 
gion’s determination by filing an appeal with the General Counsel. 
The charging party did not appeal the Region’s determination. Rather, 
the charging party advised that it intended to raise the restoration 
issue before the administrative law judge. 

At the hearing, the charging party raised the remedy question with 
the judge who, after hearing from the parties, ruled that he would not 
permit the charging party to introduce evidence in support of restora- 
tion, but would permit the charging party to argue this matter in its 
brief to the judge. On appeal, the Board vacated the judge’s ruling 
and directed him to permit the introduction of evidence bearing on 
whether restoration and reinstatement is an appropriate remedy. In re- 
versing the judge, the Board noted that Section 3(d) of the Act vests 
the General Counsel with exclusive jurisdiction regarding an inves- 
tigation and prosecution of unfair labor practice charges. However, 
once a complaint has issued, the General Counsel's authorization does 
not extend so far as to preclude litigation over the question of wheth- 
er a restoration and reinstatement remedy 1 is appropriate. 

In Fairmont Hotel,'? the issue in this proceeding involved the 
charging party’s contention that the Board should review a remedy 
approved by the General Counsel over the charging party's objections 
in a postcomplaint, but prehearing, unilateral settlement. The charging 
party argued that the Board's Order in Kaumagraph Corp.,'° con- 
ferred absolute jurisdiction over remedies to the Board. In support of 
its position, the charging party relied on the following statement in 
Kaumagraph: ‘Once a complaint has issued, however, responsibility 
for fashioning an appropriate remedy for the alleged unfair labor 
practices rests with the Board.’’ After reviewing the Supreme Court's 
decision in NLRB v. Food & Commercial Workers Local 23,'* the 
Board held that the General Counsel's determination to withdraw a 
complaint, pursuant to a prehearing settlement, is not a final order 
subject to court review, because it was undisputed that the i 
in Fairmont had not opened, whether to (1) proceed with the case or 


'' 313 NLRB £24 (Deputy Executive Secretary Joseph E. Moore). 

'2314 NLRB 534 (Chairman Gould and Members Stephens, Devaney, Browning, and Cohen). 
‘2313 NLRB 624. 

484 US. 112 (1987). 
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(2) settle the case over the charging party's objections falls under the 
General Counsel's ," 

In We Can, Inc.,'® the Board found that the employer violated Sec- 
tion 8(a)(3) and (1) by reducing the size of its collection network 
(CN) and discharging most of the CN employees in response to the 
employees’ union organizing efforts. The Foard observed that when 
an empioyer has committed such violations, it is usually ordered to 
restoix: the operations to their former size and to reinstate the dis- 
chary:ed employees unless it can show that those actions would be un- 
duly burdensome.'” The Board found that We Can hed failed to make 
that showing on the basis of evidence presentrd at the 
2 Reve on See © ee ee = in onder t0 imtro- 

events since the hearing that, it contended, would 
establish that restoration and reinstatement were i iate. The 
Board denied the motion, but provided in its Order restoration 
py apt eter sa yr 


In issuing this provisional Order, the Board acknowledged that the 
Seventh Circuit recently denied enforcement of a similar order in 
NLRB vy. Special Mine Services.'? However, the Board noted that in 
We Can, Inc., in comrast with Special Mine Services, the Board had 
fully explained why the company had failed to show that restoration 
and reinstatement would be unduly burdensome. The Board next ex- 
plained that, contrary to the court's understanding, the Board was uot 
deferring its decision the remedy; it was plainly ordering 
restoration and reinstatement. But, the Board continued, because al- 
most any remedial provision, though appropriate when imposed, may 
later be shown to be inappropriate because of posthearing events, its 
provisional Order simply afforded the employer an effective mecha- 
nism for amending those remedies if it should make such a showing. 
The Board also explained that, contrary to the court's concern, en- 
forcement of the would not unequivocally require We Can to 
restore the CN network to its former scope and to reinstate all the 
discharged Vopy ie tty tte 
penalties if it failed to do so. The Board stressed that 
ceedings could be brought only if the company failed 
compliance proceedings that restoration and reinstatement would te 
burdensome, and nevertheless refused to comply with an en- 
Seal Goud cote those actions. If the y did show 


a supple- 
pro- 
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The Board rected that the approach it was taking was consistent 
with its usuzi policy of leaving the details of the remedy to the com- 
mt than the fragmented procedure suggested by the company, 
which would have involved remanding the case to the judge, awaiting 


those portions cf the Order and would not be in danger of contempt 


proceedings if it failed to do so. 


pliance provess. The Board found that this approach was more effi- 
cient 


his 


decision and order, and only then beginning 


V 
Supreme Court Litigation 


During fiscal year 1994, the Supreme Court decided two cases in 
which the Board was a party. The participated as amicus curiae 
in two other cases. 


A. The Board’s Discretion to Order Make-Whole Relief 
N the Discriminatee’s False Testimony at the 
nfair Labor Practice Hearing 


In ABF Freight System v. NLRB,' the Supreme Court* held that a 
discriminatee’s false testimony under oath before an administrative 
law judge does not preclude the Board from granting the 
discriminatee the traditional remedy of reinstatement with backpay. 
The relevant facts are as follows: 

Michael Manso worked for the compan omy © & enae dockworker 
a oo oo} ae During that period, the 
ot 12 empl harged Manso three times. The first time, Manso was 
of 12 employees yom diocharged (a. bene 1968 in 6 dlepets over 0 com 

~— fon relating to ‘‘preferential casual’’ dockworkers. In 
Ape a grievance panel ordered the compan ae > Sa 

il 1989, grievance pa Manso also filed an unfair labor prac- 
tice charge with the Board over that discharge. When Manso returned 
to work, several supervisors warned him that the y was yo4 
ning’’ for him. In June 1989, denne wep fad fer Ge teouad 
ostensibly for failing to respond to a work call; a grievance cual on or- 
dered him reinstated. Manso’s third discharge occurred less than 2 
months later. On August 11, 1989, he arrived 4 minutes late for his 
shift. At that time, the company had no disciplinary policy regarding 
lateness. After Manso’s August 11 tardiness, however, the company 
decided to discharge preferenual casuals who were late twice without 
good cause. On August 17, Manso triggered the company’s first 
Cee one ee ee ee ee ee ee 
is shift. Manso told company that he had e car trouble 
on the way to work. Tho comet iavectianied is story, determined 
that he was lying, and fired him under its new lateness polic —. 

Manso filed a second unfair labor practice charge with Board. 
At the hearing before the administrative law judge, Manso repeated 


1114 S.Ct. 835, affig. 982 F.2d 441 (10th Cir. 1992). 
? Justice Stevens delivered the opinion of the Court. Separate concurring opinions were filed by Justice 
Scalia, joined by Justice O'Connmur, and by Justice Kennedy. 
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Supreme Court Litigation 
B. The Board’s Construction of Section 2(11) of the Act in 
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“Justice Kennedy delivered the opimion of the Court Justice Ginsburg. jouned by Justices Biackmun. Ste 


* 114 S.C 1778, affig. 987 F.2d 1256 (Gch Cir. 1999). 
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Supreme Court Litigation 
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‘' Justice Blackmun delrvered the apumon of the Coun Concurring opimons were filed \y Justice Ginsburg. 


114 S.C). 2552, revg. 423 S.B.24 349 (1992). 
poured by Chief Justice Rehnquist. and by Justice Scaha 
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114 S.C 2068, revg. 987 F.2d 552 (Oh Cir. 1991). 
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"Golden State Transit Corp. v. Los Angeles, @3 US. 103 (1999). 


471 US. 202 (1985). 
486 US. 999 (1988). 
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NLRB v. Cabot Carbon Co."’ that ‘‘dealing with’’ includes conduct 
much broader than collective bargaining, the court agreed with the 
Board that the committees, which were formed to make recommenda- 
tions, existed for the purpose of ‘‘dealing with’’ the employer about 
conditions of employment.'* 

The court also upheld the Board’s finding that the employer unlaw- 
fully dominated the action committees. The court observed that the 
employer ‘“‘proposed and essentially imposed the action committees 
upon its employees as the only acceptable mechanism for resolution 
of their acknowledged grievances,’’ and *‘played a pivotal role in es- 
tablishing both the framework and the agenda for the actien commit- 

tees.’’'® The employer unilaterally decided the number of committees 
aan ts tallina 1 Ue adteaad Te cath ted Oaad Oe commana’ 
purposes and goal statements. The employer also exercised significant 
control over the employees’ participation and voice at committee 
meetings by determining how many employees could serve on each 
committee and which committee certain employees would serve on 
and limiting employees to serving on only one committee. Finally, the 
court stated that the role of management representatives on the com- 
mittees in reviewing and rejecting employee proposals ‘‘effectively 
put the employer on both sides of the bargaining table, an avowed 
weeny wy of = Act."’?° The court additionally agreed with the 
that the employer's financial support of the committees, in the 
circumstances of the case, furthered the employer’s domination of the 
committees and therefore constituted unlawful interference with those 
committees.?! 


D. Accretion 


Three cases in the courts of appeals this year involved application 
of the accretion doctrine. Two of those cases, both in the Second Cir- 
cuit, arose in the context of hospital mergers. In Brooklyn Hospital 
Center22 two hospitals, one organize? and one not, merged. The 

—e hospital continued to operate the two facilities, which were 
miles apart, with essentially separate work forces. Six years later, 
however, the hospital asserted that the smaller, nonunion facility work 
force had been ‘‘accreted’’ into the bargaining units at the other, larg- 
er location. The hospital recognized the unions representing those 
units as the bargaining representatives of the employees at both facili- 
ties and began applying their collective-bargaining agreements to all 
employees. The found that there was no accretion, and there- 
fore that the ital’s actions violated the Act. In particular, the 
Board relied on hospital's deliberate, 6-year exclusion from the 
bargaining units of the employees it now claimed as accreted and on 


'7 360 U.S. 203 (195. 

35 F.3d aw 1158-1161. 

35 F.3d a 1169. 

id. am 1170. 

2! Ibid. 

2 Service Employees Local 144 v. NLRB, 9 F.3d 218 (2d Cir.), enfg. 309 NLRB 1163 (1992). 
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congressional *‘admonition”’ against the proliferation of 
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court found 
doctrine and its determination o wore cues of tae 
well supported. The court also acknowledged that its prior 
in Long Island Jewish-Hillside Medical Center v. NLRB,” 
the facility presumption in the health care context, 
been ‘‘undercut "by the Supreme Coun’s decision in American 
ospital Assn. v. NLRB,*® which had found no merit in the argument 
that the admonition reflected an authoritative statement of congres- 
sional intent.?’ 

Shortly after deciding Brooklyn Hospital, the Second Circuit dealt 
with a similar issue in Staten Island University Hospital.2* Two hos- 
pitals, both with unionized nurses’ staffs (but two separate unions), 
merged. Several years after the merger, a third union for 
an election at the smaller of the merged entity's two facilities. The 
Board conducted a hearing at which the hospital contended, for the 
first time, that the merger had resulted in the accretion of the nurses 
SS oe ee eo Sa hospitalwide nurses’ ative. a the 


mea : 
il 


The Second Circuit enforced the Board's bargaining order. The 
= ee 8 Se, ‘accretion and unit deter- 
tion analyses is one of degree rather than kind,"’ and held that 
Board finding of accretion vel non, like any unit determination, 
‘will stand unless arbitrary or unreasonable.''?? Turning to the facts, 
the court found that the Board's findings of differences in employ- 


ment conditions, lack of functional inte , and separate bargain- 
ing histories were s by the evi and that those consider- 
ations ju ified the "s no-accretion finding. In response to the 


hospital's proliferation — the court that it had not suffi- 
ciently acknowledged in Brooklyn Hospital the effect of the Supreme 
Court's decision in American Hospital Assn. The court stated that the 
single-facility presumption was “‘the kind of rebutable 

that was beyond dispute’’ in light of American Hospital Assn., and 
that ‘‘[t}he NLRB has good reasons to use [it].'’ The court also re- 


** 309 NLRB at 1183-1185 

9 F.3d ot 223. 

685 F.2d 29 (2d Cir. 1982) 

499 US. 606 (1991) 

"9 F.3d at 224-225 

™ Staten Island University Hospital v. NLRB. 24 F 34 450, enfg. 310 NLRB No. 207 (Apr. 29, 1993) (not 
reported in Board volumes) 

24 F.3d aw 455 
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jected the hospital's contentions that it had overcome, on the evi- 

dence, the single-facility presumption, and that the Board had erred 

nee es <> Som © NOM CRESS Cit GURNEE Ce ep 
tation 


In the third case, Teamsters National United Parcel Service Nego- 
tiating Committee,*' the District of Columbia Circuit also enforced a 
Board finding of no accretion. In that case, for many years the em- 
ployer and union had bargained on a local-by-local basis concerning 


ployer recognized the union as the representative of a single, nation- 
wide unit of operations clerks. It refused, however, to include within 
that unit the operations clerks who had not previously been rep- 
resented by the union. The parties negotiated a series of multiyear 
contracts on that basis. In 1987, the employer accepted the union's 


The Board found that both the employer and the union had violated 
the Act. It held that the agreement to include the previously unrepre- 
sented employees in the bargaining unit amounted to an accretion. 
The Board further held that an accretion was not permissible here be- 
cause the affected employees were not a new group of employees that 
had come into existence after the union’s recognition or during the 
term of an agreement, but were an existing, previously excluded 
group. ‘*/T]he fact of historical exclusion,’’ the Board stated, ‘‘is de- 
terminative’’ (emphasis in original).** 

The court affirmed. The court noted that the Laconia Shoe prin- 
ciple vindicates employee free choice and prevents unions from con- 
sciously excluding groups of employees from participating in elec- 
tions, only to accrete them later. Although the court acknow 
that the union had not engaged in that conduct here, it held that the 
Board had applied Laconia Shoe consistently, and that the Board was 
entitled to maintain such a bright-line rule. 3 The court also rejected 
the argument that the General Counsel had failed to show that the 
union lacked majority support among the allegedly accreted employ- 
ees. The court determined that once the General Counsel established 
historical exclusion, a prima facie case was made out; it then became 
the respondents’ obligation to rebut that prima facie case by produc- 
ing some reliable evidence of majority status. Here, because no evi- 
dence on the issue was offered by any party, the court concluded that 
the General Counsel had established a violation of the Act.** 


id. at 456-45). 

*' Teamsters National United Parcel Service Negotiating Comminee v. NLRB, 17 F.3d 1518 (D.C. Cir.), 
enfg. United Parcel Service, 303 NLRB 326 (1991). 

™ 903 NLRB at 327, citing Laconia Shoe Co., 215 NLRB 573 (1974) 

347 F.3d at 1521-1522. 

17 F.3d a 1523-1524. 


Vil 
Injunction Litigation 


A. Injunction Litigation Under Section 10(j) 


Section 10(j) of the Act empowers the Board, in its discretion, after 
issuance of an unfair labor practice complaint against an employer or 
a labor organization, te petition a U.S. district court for 
ae ee Ss 6 Stee ote © ae unfair 

wed pg Ml rye, while the case is before the 
Board. 1994, the Board filed a total of > 
porary relief under the discretionary provisions of 10(j): 59 
agains’ employers, oon en See and 2 against both 
an employer and a labor orga’ ‘zation. Seven cases authorized in the 
year were also # Ge ineenaing of Go yest. OF Gass 

2 cases, 20 were either or adjusted to court action. Five 
cases were withdrawn prior to decision of changed cir- 
cumstances. Injunctions were granted in 18 cases and denied in 9 
cases. Twenty cases remained pending at the end of the fiscal year. 

District courts granted injunctions against employers in 18 cases 
and none against a labor organization. Among the violations that gave 
rise to the actions against employers were interference with nascent 
organizing campaigns, including several cases oS eee ta. 
violations precluded a fair election and warranted a remedial 
ing order based on a union's showing of a majority of authorization 
cards,’ withdrawal of recognition from an incumbent union, refusal 
to sign and comply with the terms of an agreed-on labor agreement* 
and a successor employer's refusal to recognize and bargain with an 
incumbent union.* 

One of the cases decided during the year presented a situation 
wherein an employer responded to a union's drive with a 
widespread campaign of unlawful threats and 8(a)(1) conduct.® 
Although the union had obtained a clear majority of union authoriza- 
tion cards before the employer's violations commenced, the ballots 
counted at the Board-conducted election showed only the barest ad- 


' See, e.g.. Frye v. Service Employees District 1199, 996 F.2d 141 (6th Cir. 1993); Arlook v. S. Lichtenberg 
& Co., 952 F.2d 367 (1 ith Cir. 1992). 

* The figure of five pending cases as of September 30, 1993, as stated in the 1993 Annual.Report, was 
incorrect. 

* See NLRB v. Gissel Packing Co., 995 U.S. 575 (1969) (Gissel). 

*See H. J. Heinz Co. v. NLRB, 311 U.S. 514 (1941). 

* See NLRB v. Burns Security Services, 406 U.S. 272 (1972). 


* Garner v. MacCleany Products, 859 F Supp. 1478 (M.D.Pla), appeal pending Nos. 94-3185 and 94-3236 
(lith Cw) 
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93 Civ. 6353 (LMM) (SDNY) 


'* Seaho v. Krist Ol! Co, Case No. 294-CV-99 (W_D. Mich Southern Div ). 
The Board relied on NLAB v. Lioyd A Fry Roofing Co. 651 F.2d 442 (6th Cir. 1981). 
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10 F.Ad @ 1224-1225, citing Fleischer v. Nixon Detroit Diesel, 859 F.2d 26 (6th Cir. 1988) 
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obtained, without notice to the respondent, upon a that **sub- 
stantial and irreparable injury to the charging party will unavoid- 
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report period, the Board filed 15 petitions for injunctions 
O(1). Of the 
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: 
tt 


we 
uH 


l 
together with five cases dy ap bh four 
cases were settled, two were dismi were withdrawn, and 
there were no cases continued in an imactive status or pending court 
action at the close of the report year. During this period, six petitions 
went to final order, the courts granting injunctions in six cases and 
denying none. Injunctions were issued in three cases involving sec- 
ondary action proscribed by Section 8(b\(4)(B). An injunction 
was granted in one case involving jurisdictional disputes in violation 
of Section 8(b)(4)(D). Injunctions were also issued in two cases to 
proscribe alleged recognitional or organizational picketing in viola- 


al 
of Section 8(b)(7). 
the two cases which were dismissed, one involved an 8(b)(4)(D) 
jurisdictional dispute and one involved a combination of Sections 
8(bX7KC) and 8(b\4\(D). Of the cases settled, two involved second- 
ary boycotts under the proscriptions of Section 8(b)(4\(B); one in- 
me a jurisdictional dispute under Section 8(b)(4)(D); and one in- 
volved a combination of Sections 8(b)(4)(B) and 8(b)(4)(D). 
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tual and necessary cost of preserving the estate, as required under 
Ninth Circuit precedent. Distinguishing Reading v. Brown,'* a deci- 
sion according administrative priority to damages resulting from a 
bankruptcy receiver's postpetition negligence, the court rejected the 
Board's argument that the postpetition backpay was entitled to prior- 
ity because it arose as a result of the bankruptcy trustee's postpetition 
failure to reinstate the discharged employee. The court concluded by 
observing that according administrative priority to postpetition back- 
pay would ignore bankruptcy’s purpose of permitting debtors to 
**start fresh’’ while fairly apportioning losses among creditors. 


E. Misce'laneous 


In Secretary of Labor & NLRB v. Thunder Basin Coal Co.,'* the 
Board intervened in a case under the Federal Mine Safety and Health 
Act of 1977, 30 U.S.C. §801 et seq. (the Mine Act) on appeal to 
the Federal Mine Safety and Health Review Commission (FMSHRC) 
and successfully argued that that agency must consider privileges, in- 
cluding the informant’s and official information privileges, asserted to 
protect Board records from compeilied disclosure. In the underlying 
mee y two employees filed complaints under the Mine Act al- 

ging that Thunder Basin had discriminated against them because 
they had testified in a district court proceeding on behalf of the De- 
ee of Labor’s Mine Safety Administration. The United Mine 

orkers of America (UMW), on behalf of the employees, also filed 
an unfair labor practice charge with the Board alleging discrimination 
against the employees based on their union membership. In the Mine 
Act proceeding, in response to deposition notices, the employees re- 
fused to turn over NLRB witness affidavits on grounds of informant's 
ene The company’s motion to compel such discovery was 
by the Mine Safety administrative law judge. When the Sec- 

retary refused to comply with the order compelling discovery, the ad- 
ministrative law judge dismissed the Mine Act complaints. The 
FMSHRC granted the Secretary's petition for discretionary review 
and the NLRB’s motion to intervene. The FMSHRC held that, while 
the NLRB witness statement information was relevant to the Mine 
Act case, it was protected by a qualified informant’s privilege. Fur- 
ther, although one of the employees was listed on the NLRA charge 
as a discriminatee, the employee did not thereby waive the inform- 
ant’s privilege because the UMW was the charging party. Under the 
circumstances, being identified as a discriminatee in an unfair labor 
practice charge does not identify one as an informant; nor does it 
constitute a waiver. The FMSHRC remanded the matter to the admin- 
istrative law judge so that he could balance the informant’s privilege 
protection against Thunder Basin’s need for the information. Further, 
concerning the official information privilege, the FMSHRC held that 
the official information privilege prevents the unwarranted disclosure 


9991 U.S. 471 (1968). 
'* 15 PMSHRC 2228, 1993 WL 479059 (PMSHRC). 


vestigatory files 
ae de = 
of the Government's interest in non- 
ering party's need for the information. The 
also remanded this issue to the administrative 
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by the Regoonal Director 


An clecvon held after an mutial clecnon has been set aside either 


or by the Board. 
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C Cases (unfair labor practice cases) 


CA 


A charge that an employer has commutied unfai labor pracuces wm violabon of Sec- 


thon 8a! ), (2), (3), (4), or (5), oF any combination thereof. 


A charge that a labor organizaton has commuitied unJam labor practices im violation 
of Section 8(b 1), (2), (3), (5), oF (6), oF any combination thereof. 


A charge that « labor organization has committed unfaw labor practices in violation 
of Section 8(b)(4)i) and/or (A), (B), of (C), or any combination thereof. 


A Charge that a labor orgamzabon has commuted unfas labor pracnoes im viclabon 


of Sechnon ig) 
A Charge that a labor orgamzabon has commustied unfas labor practoes im viclabon 


of Sechon &MbK7KA). (B). of (C), of ary Combunanon thereof. 


R Cases (representation cases) 


A charge that eather a labor orgwuzabon of an waaployer, of bod jountly. hawe com 
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muted an unfas labor pracuce m volapan of Secnon Bie) 


A Charge that a labor orgamzabon has Commuted an 
wan of Secnon (bx 41) of (XD) Pretemunary acvons 
Geomal Disputes” mm thus glossary.) 


a4 


a 


& 


Appeedn 


(Umeos Desuthornzapon case} A peumon filed by employers pursuant w Secton 
Hex!) requesumg tuet the Board conduct a referendum w determume whether 2 
ummue 5 sudbury & caer wkd 4 ae shop Comat should be rescumded 


UD Cases 
See “Other Cascs—UD" ender “Types of Cases.” 


| 
| 


An agreement betecen an employer and a 


in Ge anion w@ «4 condites of employment oo of after he OD Gay following (|) Ge 
begmemng of such employment of (2) Ge cflecuve Gee of De sqreement. whuchever 
is the loner. 

Unit, Appropriate Barga/aing 


A grouping of employees m a plant. firm or mdustry recogmuzed by the employer agreed 
upon by Ge partes w «© case, or designated by Ge Board o tt Regional Director, 
as appropmate for the purposes of collecuve bargamung 


Valid Vote 
A secret ballot on which the chowe o: the voter is clearly shown. 


Withdrawn Cases 
Cases are closed a “‘withdrewn” when he charging party o petitioner, for 
reasoms. requests withdrawal or the charge of the peuton and such request o 
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Table 1—Totai Cases Received, Closed, and Pending, Fiscal Year 1994' 


Identification of filing party 
Tow! | AFL- | Other | Other 
umons unions unions 
All cases 
Pending Ocwber 1, 1993 *27,433 14,770 1,132 1,210 8,539 1,782 
Received fiscal 1994 40,86! 21,057 1021 15,321 1,930 
On docket fiscal 1994 68.294; 35827 2,153 742) 23,860 3,712 
Closed fiscal 1994 38.551} 19,282 959 1380; 14858 2,072 
Pending September 30 104 29,743 | 16,545 1194] 1362} 9002) 160 
Unfair labor practice cases? 
Pending October |, 1993 24526} 12,845 1031 1,029 8,063 1,558 
Received fiscal 1994 34,782 16,972 821 1,171 14.207 1611 
On docket fiscal 1994 59.308} 29,817 1,852 22,270 3,169 
Closed fiscal 1994 32,346 15,047 747 1,03 13,773 1,796 
Pending September 30, 1994 26,962 14,770 1,105 1,177 8,497 1,413 
Representauion cases’ 
Pending October |, 1993 *2,659 180 % 163 423 128 
Received fiscal 1994 $,634 3,920 186 331 Mor 173 
On docket fiscal 1994 8,293 5.70 282 94 wi 
Closed fiscal 1994 5,302 4,073 200 338]; «6000 21 
Pending September 40) 1994 2.491 1 696 82 tJ 447 100 
Union-shop deauthorization cases 
Pending October |, 1993 $3 — — — si —« 
Received fiscal 1994 90 a a ae 90 —_ 
On docket fiscal 1994 . 143 a -— —_- 143 —- 
Closed fiscal 1994 8s a om amen 85 ate 
Pending Seprember 30. 1994 58 a —_ one 58 ai 
Amendment of certification cases 
Pending October |, 1993 9 al i} 3 0 ; 
Received fiscal 1994 14 9 2 2 0 | 
On docket fiscal 1994 23 13 3 5 0 2 
Closed tuscal 1994 10 6 5 1 0 0 
Pending September 40. 1994 13 7 0 4 0 2 
Unit clarification cases 
Pending Octo er 1, 1993 *186 n 4 1s 0 9s 
Received fiscal 1994 1 156 12 2 0 145 
On docket fiscal 1994 $27 228 16 3 0 240 
Closed fiscal 1994 wr 156 9 2 0 115 
Pending Seprembe: 30. 1994 219 2 7 1s 0 125 
£0 Semen @ * for definitions. Advisory Opinion (AO) cases not included. See Table 22 


5 
e reflects than 30, 1993, : Revised 
Pt - 4 4-4- eg he eed 1 in last year's annual report. totals result 
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Table 1A.—Unfair Labor Practice Cases Received, Closed, and Pending, 
Fiscal Year 1994" 


identificanion of filing party 
Total Other Othe: , 
national | toca! | 
unions umions 
CA cases 
A *19,702 1028 a 4911 0 
Received fiscal 1994 26,058 820 iii4 7,261 0 
On docket fiscal 1994 45,760 | ae 2,095 12,172 0 
23,705 745 965 7,042 0 
Pending September 30. 1994 22,055 1,103 1,130 5.130 
CB cases 
Pending October 1, 1993 *4,030 3 »” 3,150 
Received fiscal 1994 7817 0 % 6,945 
On docket fiscal 1994 11,847 3 66; 10,095 
7,660 2 29 6,731 
Pending September 30. | 994 4,187 i 7 3,364 
CC cases 
"546 0 12 0 
$32 0 16 0 
1,078 0 28 0 
624 0 23 0 
Pending September 30, 1994 454 0 $ 0 
CD cases 
Pending October |, 1993 ... *127 0 1 0 
Received fiscal 1994 211 1 4 0 
On docket fiscal 1994 338 | $ 0 
186 0 3 0 
Pending September 30. 1994 1$2 1 2 0 
CE cases 
Pending October 1, 1993 $0 2 0 a 2 
Received fiscal 1994 27 0 0 0 1 
On docket fiscal 1994 77 2 0 4 3 
35 2 0 2 0 
Pending September 30, 1994 a 0 0 2 5 
CG cases 
Pending October |, 1993 20 0 0 0 0 
Received fiscal 1994 23 0 0 1 0 
On docket fiscal 1994 4 0 0 i 0 
77 0 0 0 0 
Pending September 30. 1994 16 0 0 i 0 
CP cases 
Pending October |, 1993 $1 0 l 0 
Received fiscal 1994 114 0 0 0 
On docket fiscal 1994 165 0 i 0 
109 0 1 0 
Pending September 30. | 994 6 0 0 0 
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Table 1B.—Representation Cases Received, Closed, and Pending, Fiscal Year 1994' 


identuficanon of filung party 
Total AFL- Other Omer | individ 
ao naponal tocal ants = “Ww 
umons unions | unions 

RC cases 
Pending October |, 1993 | *2,106 1847 % 161 0 — 
Received fiscal 1994 4437 3,920 186 331 0 — 
On docket fiscal 1994 6$41 $,767 282 mo 0 — 
Closed fiscal 1994 —_ 4.601 4,073 200 328 0 — 
Pending Seprember 30, 1994 1.940 1 694 &2 164 0 — 

RM cases 
Pending October |, 1993 “128 a — — —_- 128 
Received fiscal 1994 173 — — — — 173 
On docket fiscal 1994 wi ae — — — 3%! 
Closed fiscal 1994 201 a — — — Ww! 
Pending September 30. 1994 100 omen auues — — 100 

RD cases 
Pending October |, 1993 “427 2 0 2 423 a 
Received fiscal 1994 1,024 a 0 0 1,024 a 
On docket fiscal 1994 1,451 2 0 2 147 — 
Closed fiscal 1994 1,000 0 0 0 1,000 — 
Pending September 30, ‘4 451 2 0 2 “7 — 
oheaed cu higher figures han reported pending September 30, 1993 mm last annua! repon Revised totais result 

a . year's 
from post-report adjustments to last year's ‘on docket’ and/or “‘closed”’ figures. 
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Table 2—Types of Unfair Labor Practices Alleged, Fiscal Year 1994 


Number of 
oe Per 
. Yn 
A. Charges filed agamst employers under Sec &(a) 
Subsections of Sec. Say 

Total cases 26.058 100.0 
Max!) 4332 16.6 
ak 1X2) 227 09 
ax) 9 OW 372 
Max ix 195 0.7 
Max ixs) 7.7% 298 
ext) 206 on 
ax OQK® 6 00 
aX! X2K5) 1% 0.7 
Maxine) 64) 25 
ax K3KS) 2 96 
Max 1 K4KS) 24 ou 
aX 1 K2KIK4) “6 01 
Maxi KQKIKS) 116 o4 
Max | K2N4KS) 6 00 
aX 1 KX3K4KS) v4 04 
Max 1 K2K3K4K5) « 02 

Recapitulapon 
axl) 26,058 100.0 
x2) a ™= 1 
®ax3) 13,316 oS 
Max4) 1,030 40 
®ax5) 10,7% 412 
B Charges filed agains: unions under Sec (>) 

Subsections of Sec &(b) 

Total cases 6.674 100.0 
MK) 6,168 mA 
SD euueusennieeee ” os 
8x3) 168 is 
won) 73 86 
&oKS) ‘4 0.0 
&dK6) 9 ou 
mK?) 14 13 
SOK 1K) ane 100 
OKI) 327 38 
SOK IK) 2 00 
SOK 1 K6) 5 00 
&OK2K3) 5 0.1 
&>K2K5) ! 00 
SK 1K2K3) 212 24 
8K 1)QK5) 5 0.0 
SOK 1 K2K6) 1 00 
®oK 1x5) i 00 
BK 1 KING) 1 00 
MOK2KI KG) 1 0.0 
SOK 1KINIKS) 1 0.0 
MOK 1KIKIKS) 5 0.0 
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Table 2—Types of Unfair Labor Practices Alleged, Fiscal Year 1994—Continued 

Nuumber of 
= Percent of 
mat total cases 

Recapaulapon 
x1) 7390 875 
x2) 11s 13 
&>x3) 719 83 
MdK4) 743 86 
&dXx5) 12 01 
dK) 18 02 
&>K7) 114 i3 
Bi. Analysis of (x4) 

Total cases (DK 4) 743 100.0 
BOK 4KA) Sa a) 
MdK4KB) 44 S71 
ROK4KC) 6 os 
&OK4KD) 211 m4 
MOK 4K ANB) “ $4 
ROK4KANC) 1 0 
KOK4XBKC) 1 0.1 
NOK4KAKB KC) 2 03 

Recapitulanon' 
BDK MMA) 101 136 
dK: (KB) “~ 629 
RoKAIKC) 10 13 
MOK4KD) 211 m4 
B2. Analysis of &(>X7) 

Total cases 8(>\7) 4 100.0 
BOKTKA) 33 m9 
MOKTKB) ’ 70 
BOKTXC) wo 5 
MOKTKAXB) 2 is 
BOKTKAKC) 1 09 
BOKTKAKBKC) 1 09 

Recapitulavon 
BOKTKA) x 325 
&OKTKB) i 96 
ROKTKC) 7 623 
C. Changes filed under Sec. Bie) 

Total cases &e) 27 100.0 
Againe unions alone 27 100.0 
D. Charges filed under Sec. %®) 

Total cases 8g) | 2} 1000 


"A case may include allegations of violations of more than one subsection of the Aci. Therefore, the weal of the 
vanous 18 greater than the total number of cases 
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Table 3A.—Formal Actions Taken in Unfair Labor Practice Cases, Fiscal Year 1994' 


Types of formal acuons taken 


101k) nouces of heanngs ssucd 


Decisions by administrative lew judges. tow! _ 
Decisions and orders by the Board woul _...... 
Upon consent of parties 


Suppte mental dec isscns 


Adopting administrative law judges’ decisions (no excep 


' See Glossary of terms for definimons. 
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Table 3B.—Formai Actions Taken ‘n Representation and Union Deauthorization 


Cases, Fisce’ Year 1994' 
Cases a Formal acvons taken by type of case 
of formal takes: on | ro 
abom 
—_ actions | Some | oC RM RD 
taken taken? 
vee 
6% 


7 
2 


Sot 


- 6 oon- 
o-- 


t 
' 
-— 
— 
oS 
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Table 3B.—Formal Actions Taken in 


Fifty-Ninth Annual Report of the National Labor Relations Board 


and Union Deauthorization 
Cases, Fiscal Year 1994'—Continued 


Formal acuvons wken Dy type of case 


Cases 
what Toss 
T pes of formal achons taken formal formal 
atoms | sions rac RM UD 
ken | kee’ 

Decssoms on utyecuons andor challenges wtal an 426 362 5 9 1 
By Regsona! Director ™ Se % 4s i 10 0 
By Board .. 7 ” 370 i . ” i 

in stipulsted elections ... 7 7 M3 3M 284 4 «“ i 
No exceptions w Regional Directon 
_ 24 209 172 . 33 1 
Exacepooms w Regional Dwecton repors i” 12s 112 0 13 0 
in darected clecuons (after rensfer by Regional 
Da » cm — wo w~” 77 0 5 0 
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Table 3C.—Formal Actions Taken in Amendment of Certification and Unit Clarification 
Cases, Fiscal Year 1994' 


Cases wm wtuct Formal actoms taken by type of case 
i ype. of forma) acuons taken formal acbons 
wker ac uc 
Heanngs compietes — — vw ! a 
Decmsons msued after hearing Lo 2 " 
— 
By Regie! Decors — 7S 2 3 
By Board... —_ 5 0 5 
C) 
[EE 


boat dks here ove — ce 


Regione’ Director. dex mons 
Modifies 


Reversed 


' See Ghossary of terms for definmons 


Table 4—Remedial Actions Taken in Unfair Labor Practice Cases Closed, Fiscal Year 1994' 


Romede a bor uken hy 


bamghoye: oan 
Pursue to 
Amor bce Toul afi stemmed _ 
Agrcmen « parucs | ommends 
Onder of vous non of ad Gas 4 
funiare 
teformal | Formal = uve we 
Boarc Comm eettiemest | iemen P< Boarc Coun 
See 217 610 452 «© 1 Ls) \“ 
2 } 
Tt C4) 
se 0 
222 1 - 
Herm hal ngho ress “) #“) ‘“) Pa] 1 $1 » 
Cyrcnoms ft emptoymen: 
wheres ase ase Se] a» 1 $i 21 
Picketing ended 1” ~ 16 i™ 7 0 5 0 
Work soppage ended _... "9 12 6 0 1 0 
( oltecowe harpauiong 
C—O iva nae 2,577 6s " i” 7s i” (44 0 2 © 
Bactpey Gorter’ 9 key «599 7 17” ou 4) 24 13 11 3 ) ” 25 
Reurternemem of tors 
dues and fumes 107 6.780 6.197 4 2 ~» im 1227 18 " 5 ed 21 
0 0 v 0 0 
0 0 0 0 0 
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Table 4.—Remedia! Actions Taken in Unfair Labor Practice Cases Closed, Fiscal Year 1994' —Continucd 
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Table 4.—-Remedial Actions Tebce is Unfair Labor Practice Cases Closed, Placal Year 1994' —Contmecd 


Remeda 2b weer 


MON ee) NO) 1 31 S48 62 3.S73,417 


1531565 3S23m6 pay) Oo. a0D | 054 oe ee 108473 am 6 “our 4 ee 
| See CAomsary of term for defiemom Ose « @e wit a beard op unfae lar pracucr canes Ghat were chomnd Gurmng fix a veer (GRO after Oe com wry whore hed senate’ af moneda! coe 


TA deals cam caly ante & can On: co ened exten: Gann, On tnd enn df eat ce Os eds d am Ent 
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Table S.—industrial Distribution of Cases Reccived, Fiscal Year 1994' 
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2.7931 2,265 


‘ “Oo - on--Maenrnoonm “occ-« om “~-— oi om ere 
BL z 
1 cco ceoocococooom ecocococo ecient cecscictheocceo 
= 
if! ac- sonm---—-OSOSo-m2e “m-Soom “oc S coc-l[ = oor 
His 
9 gee "“2-eegrn"*"R8e 52=°-2 ro — > Sza 
H -o- MMMM M Mm HK MK OM NN NHOK cs z -cocococi = s2R2 
x 
y |B~S RORSESAS "SS Zase"sR FR ay °="=) 51 88 
T g°% S8ersareess Rensss as/gi<=°R] si agg 
a ceo nee ocoooo-m= -onocso co -eyToncocoi” » Sa 
ry occ eococoooocooooo eoococo co; cioccocso| o coco 
~ eoo nmoeoceceocooooso seooseoososo ccienticecscs! o -on 
H - ac- owernrmocococonn a--7FoOo =-— -So 3 conmri = ean 
i eo- mre weonooceo- =— aAnr-o-F an cocwle na— 
F & - _ re = 258 
J] 6 [°8 *58eeenersg agaean Relat" aos[ al gas 
5 |8°S SRBRgeRa=Ry SEReES 28) Gg] eRe] a] ¥Ez 
Sf R~S RRARBESSSES SSSARE ES gy RFF 
giivsz2 


Mining and quarrying of nonmetallic minerals (cxcept fuels) 


Mining 
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Table 5.—industrial Distribution of Cases Received, Fiscal Year \994'—Continued 


cOl 


Unfaar labor practice cases Representabon Cases Union ce- , Amendment | Unit clar 
Ab authorza | of cerufi- ficaboo 
Industnal group’ Gon cases | Calon cases cases 
cous pe | cA | ce fe] | ef oo | oe | ET orc | ew] oD 
UD Ac uC 7 
Finance, insurance, and real estate 5 0 0 6 w i 2 16 1 0 16 
US. Postal Service 0 0 0 i) i 0 0 1 0 0 0 é 
Local and suburban wansit and imecrurben highway pes 
senger 712 554 45) 103 0 0 0 0 0 19 132 0 17 2 0 7 
Motor freight twansportation sad warchousing ............| 2486] 1,984 150 0 $1 13 7 0 a 46 96 10 70 . 3 1s 
Water transportanon Ae) 243 125] 106 y 2 0 0 1 14 14 0 0 0 ni) 3 
Other ranaportanon 23 336 2s 6 7 2 1 0 2 8! 65 2 14 0 0 6 
Comnmun canon 921 806 $27 277 2 0 0 0 0 105 7s 4 26 2 0 . 
Electric, gas. and sanitary services 1,109 903 721 163 12 3 2 0 2 i799 182 5 24 0 0 Fa] 
Transportation, communication, and other 
S91] 4826) 3631 wo] 0 Ria 19 «6 & 
Hotels, rooming houses, camps, and other lodging place: ... 1087 975 ES 173 14 1 0 0 2 80 5 18 2 2 5 7 
Personal services 251 i77 146 2 1 0 0 0 i co 2 i. i 1 4 
Automotive repair, services. and garages 413 ate 235 « 1 0 0 0 2 108 70 5 33 0 0 1 
Monon pactures 153 1% 70 61 i 2 0 0 2 14 13 0 1} 1 0 2 
Amuaement and recreation services (except monon pictures) as 4s 221 121 5 0 0 0 0 a) 67 i 10 1 0 i 
He uth services 314] 2500) 2,101 371 10 1 ! 23 2 $25 a3 12 #~ a 0 106 
Ed@ucanonal services 782 2% 193 32 10 0 0 0 1 a «0 0 2 0 1 5 
Membership organizations $87 $i 291 212 4 5 0 0 1 on 9 2 7 0 0 ” 
Business services 1946] 1618 1,157 432 23 5 0 0 1 uu 772 0 ” a 5 10 
Miscellancow: repan lcrvices % 62 «“ i 2 2 0 0 i 12 » 1 5 i 0 1 
Legal services «0 ” 2s 5 0 0 0 0 0 7 2 0 5 0 0 5 
Museums, art gallenes. and botanical and zoological gar- 
dens on w 27 1s 7 $s 0 0 0 0 2 1 0 1 0 S) 1 
Social s rvices —_ 46 345 287 57 1 0 0 0 0 121 91 1 2 2 1 7 
Miscellaneous services & cd 81 63 16 2 0 0 0 0 16 14 1 1 1 0 0 
Services sae] 7356) S635] 1593 77 14 1 23 13] LATS] 1.188 pa) 259 17 . 182 
Public administration ....... ‘<2 101 8! 17 i 1 1 0 0 35 »” 0 5 0 0 2 
Total, all industrial groups 40961 | 34.782 | 26058; 7817! 532] 211 n 23] 1:4] 5634] 4437 173 | 1024 ~ 4 Mi 
See Glossary of terms for definitions. 
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? Source: Standard Industrial Classification, Statistical Policy Division, Office of Management and Budget, Washington, D.C. 1972. 
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Table 6A.—Geographic Distribution of Cases Received, Fiscal Year 1994' 
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Tate 6A.—Geographic Distribution of Cases Received, Fiscal Year 1994'—Continued 
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Table 6B.— Standard Federal Administrative Regional Distribution of Cases Received, Fiscal Year 1994' 
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Table 6B.—Standard Federal Administrative Rc ional Distribution of Cases Received, Fiscal Year 1994' Continued 
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Table 7.—Analysis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1994' 
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Table 7.—Analysis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1994'—Continucd 
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Table 7.—Anatysis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1994' Continued 
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Table 7A.—Anatlysis of Methods of Disposition ‘« Jurisdictional Dispute ases 
Closed Prior to Unfair | abor Practice Proceedings, Fiscal Year 1994' 
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| See Chossary of terms for definmons 


Table 8 —Disposition by Stage of Unfair Labor Practice Cases Closed, Fiscal Year 1994 
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Table 10.—Analysis of Methods of Disposition of Representation and Union Deauthorization Cases Closed, Fiscal Year 1994' 
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Table 10A.—Analysis of Methods of Disposition of Amendment of Certificatica 
and Unit Clarification Cases Closed, Fiscal Year 1994 
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Table 11.—’ pes of Elections Resulting in Certification in Cases Closed, 
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Fiscal Year 1994' 
Type of election 
nas Total Consent Supulated } A — — 
BOKTKC) 
All types, total: 
Elecuvoe- 3,604 18 Pa 9 SBa 1 
Ehgible voters 212,637 1156 170,788 2240 38,447 6 
Val vows 187,165 1036 151.219 1 86! 33,046 5 
RC cases: 
Elections 3,020 15 2,482 9 S14 0 
Ehgibie voters 186,339 1,095 14.20 228 34,755 0 
Valid votes 164,044 ee 131,318 1261 29.882 0 
wes [SS 
Elecuons #9 2 o 0 » i 
Eligible vourrs 2,560 SB 1,783 0 713 6 
Valid vows 2.293 #0 1,355 0 685 5 
RD cases: 
Elecnons CA) i a7 t b 0 
Ehgibie voters 21,935 5 19,337 0 2,595 0 
Valid vous 19,417 5 1724 0 2174 0 
UD cases: 
Elecnons 32 0 21 0 il — 
Ehgitie voters 1803 0 1419 0 AK —_—- 
Valid votes i4il 0 1,106 0 305 — 


' See CAessary of ~~ -ws for definitions. 
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Table 11A.—Analysis of Elections Conducted in Representation Cases Closed, Fiscal Year 1994 


Type of election 


ly 


' The total of representation elections resulting im certification excludes elections held in UD cases which are included im the totals in Table |. 


Table 11B.—Representation Elections in Which Objections and/or Determinative Challenges Were Ruled On in Cases Closed, Fiscal Year 1994 


Challenges onty 


Percent 


Total objections’ 


Total challenges’ 


Objections and chal. 
lenges 


Percent 


22 


47 


beer 


Be! 


47 
16 
$3 


44 
67 


o8-Zo 
le8e! 


' Number of elections in which objecuons ruled 
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Table 11C.—Objections Filed in Pepresentation Cases Closed, by Party Filing, 
Fiscal Year 1994' 
Total By employer By umon By both parnes’ 
Percent Percent Percent Percent 
Number by type Number by "ype Number by type Number by type 
All representation elections ......... 263 100.0 101 38.4 137 39.7 $s 19 
By type of case: 
RC cases 225; 1000 93 43 129 S74 3 i3 
RM cases 2 2 0 0 os 
RD cases % 6 28 2 $46 
By type of election: 
Consent elecuons 0 — 0 0 0 
Stipulated elections 206; 1000 % %9 127 616 5 1S 
Expedited elecuons 1 100.0 1 100.0 0 — 0 —— 
Regional Director directed elections 36; 1000 14 as w” $3.6 2 36 
Board-directed elections .................. 0 ae 0 — 0 — 0 — 
of terms for definitions. 


by more than one party in the same cases are Counted as one. 


Table 11D.—Disposition of Objections in Representation Cases Closed, Fiscal Year 1994' 


Odjec- | Obie | Odpe 
tions “a nied of total of tote: 
filed que upon Number ruled Number ruled 
upon upon 
All representation elections ..................... 263 86 177 142 80.2 3S 19.8 
By type of case: 
RC cases 225 % 18 120 80.5 2» 19.5 
RM cases 2 1 i 1 100.0 0 — 
RD cases % . 27 21 78 6 22.2 
By type of election: 
Consent elections 0 0 0 0 — 0 — 
Supulated elections 206 Mi) 1% 107 7.7 2” 213 
Expedited elections i 1 0 0 — 0 — 
Regional Director-directed elections _.... s6 1S 4) 35 e54 6 146 
Board-directed elections 0 0 0 0 —— 0 — 
‘ See of terms for definitions. 
? See Table 1 1E for rerun elections held after were sustained In 4 elecnons in which objections were sustained. the 
cases were subsequently withdrawn Therefore. in cases no rerun elections were conducted. 
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Table 11E.—Results of Rerun Elections Held in Representation Cases Closed, 


Fiscal Year 1994' 
Tora rerun Uwe No Owacome of onguma! 
elecuons ? corufied umsan chosen clecbon reversed 
Num Perce t Num Percent Nua Percem Number Percent by 
ber by OF ner by type er by type type 
All representanon cilec- 
pons 7s 100.0 a 573 0 62.7 24 32.0 
By type of case 
RC cases a 100.0 24 375 « as 21 ns 
RM cases 5 100.0 1 33.3 2 «7 1 33.3 
RD cases » 100.6 5 3753 5 as 2 250 
By type of election 
Consent clections 0 —— 0 — 0 —— 0 — 
Stipulated elections ............... 61 100.0 % 24 35 Sl4 2 ) 
Expedited elections ............. 1 100.0 0 — i 100.0 0 — 
Regions) $= Director-directed 
GRD apensessse= 13 100.0 2 is4 il a6 2 1S4 
Board-directed elections ....... 0 — 0 — 0 — 0 oa 
' See of terms for definimons 


hore than | rerun plecuon was conducted in 4 cases. however only the final elecnon is included wm this table 


Table 12 —Results of Union-Shop Deauthorization Polls in Cases Closed, Fiscal Year 1994 
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Table 13.—Fimal Outcome of Representation Elections in Cases Closed, Fiscal Year 1994' —Connnucd 
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Tatée 13—Fina! Outcome of Representation Elections in Cases Closed, Fiscal Year 1994'—Continued 
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Table 15A.—Geographic Distribution of Representation Elections Held in Case: Closed, Fiscal Year 1994—Continued 
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Table 1SC.—Geographic Distribution of Decertification Elections Held in Cases Closed, Fiscal Year 1994 
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Table 1SC._—Geographi_ Distribution of Decertification Elections Held in Cases Closed, Fiscal Year 1994 Continued 
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Table 16.—Industrial Distribution of Representation Elections Heid in Cases Closed, Fiscal Year 1994 
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Table 18.—Distribution of Unfair Labor Practice Situations Received, by Number of Employees in Establish sents, Fiscal Year 1994' 
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Table 19.—Litigation for Enforcement and/or Review of Board Orders, Fiscal Year 1994; and Cumulative Totals, Fiscal Years 1936 Through 199% 
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Table 19A.—Proceedings Decided by Circuit Courts of Appeals on Petitions for Enforcement and/or Review of Board Orders, Fiscal 


Year 1994, Compared With 5-Year Cumulative Totals, Fiscal Years 1989 Through 1993' 
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Table 22-—-Advisory Opinion Cases Received, Closed, and Pending, Fiscal Year 1994' 
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Table 22A.—Diopesition of Advisory Opinion Cases, Fiscal Year 1994" 
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Table 23.—Time Elapsed for Major (ase Processing Stages ( ompieted, Fiscal 
Year 1994; and Age of Cases Pending Decision, September 30, 1994 
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Table 24.—NLRB Activity Under the Equal Access to Justice Act, Fiscal Year 1994 
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